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tributary negligence ; this will not pre- cise of a discretion adequate to the busi- 

clude another child, standing near, and ness he volunteers to undertake. But 

who was injured by the fall of the lid, if he is merely passive, others guilty 

from recovering damages, provided he of negligence in regard to him will not 

was not a joint actor with the former, be able to excuse themselves from 

the injury being the result of the joint responsibility because he did not exercise 

negligence of the defendant and the the discretion of an adult in escaping the 

other child. This decision goes evi- consequences of the negligence of others, 

dently upon the most reasonable grounds This seems to point to the true distinc- 

that if a child assumes to interfere with tion, in this respect, between the case 

matters he does not comprehend, he of infants of tender age and adults, 
makes himself responsible for the exer- I. P. B. 



Supreme Court of Pennsylvania. 
MALTBY v. THE READING AND COLUMBIA RAILROAD CO. 

Loans of railroad corporations are subject, in Pennsylvania, to a three-mill tax 
upon the principal of the loans, though they be owned by a citizen of another state. 

It is the duty of the corporation officers to retain the tax from the accruing 
interest, whether it be payable on coupons or otherwise. 

Such loans are property, in a taxable sense, here in Pennsylvania, and the Acts 
of Assembly imposing the tax and regulating the mode of its collection are consti- 
tutional and valid. 

The case of Jackson v. The Northern Central Railroad Co., in the Circuit Court 
of the United States for the District of Maryland, held not to be a correct exposi- 
tion of the Pennsylvania statutes. 

Certified from Nisi Prius. 

The opinion of the court was delivered by 

Woodward, C. J. — The plaintiff, a non-resident of Pennsyl- 
vania, held certain bonds of the Reading and Columbia Railroad 
Company with coupons attached, representing the semi-annual 
interest stipulated for in the body of each bond. Upon presenting 
the coupons for payment, the company claimed that it was their 
right and duty to deduct and retain for the Commonwealth a state 
tax equal to three mills on every dollar of the principal of the 
bonds. To resist this claim and compel the company to pay the 
coupons in full the plaintiff filed this bill in equity, upon which 
three questions are made. 

1st. Is the tax leviable at all under existing laws, upon the 
loans of the company ? 
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2d. If law exists to authorize the tax, are the loans taxable 
■when held and owned by a non-resident of the state ? 

3d. If so taxable in the hands of a non-resident owner, is not 
the company bound by the terms of its contract to pay the stipu- 
lated interest to its creditor without a deduction of the tax ? 

These questions embrace the whole case, and they shall be con- 
sidered in their order. 

1st. The taxableness of corporation loans depends upon the will 
of the legislature with whom the taxing power is lodged, and that 
will is to be gathered from the terms of Acts of Assembly. No 
impression whatever is made upon such a question by arguing the 
unreasonableness of taxing debts. It may be true that such a 
policy tends to prevent capital from seeking investment in Penn- 
sylvania ; but this argument should be directed rather to the 
legislature who make the laws, than to the courts whose duty it is 
to expound them. The subjects of taxation, as well as the rate 
of assessment, are selected and prescribed by the legislature. 
Corporation loans are very conspicuous forms of property, and 
depend for their existence and value upon the state government 
which authorizes them, and if, in the judgment of the legislature, 
they ought to contribute to the support of the government that 
protects them, and for this purpose are taxed, it avails nothing to 
argue that the government ought to derive its support from other 
kinds of property. Sic volo sic jubeo, is the language of a sove- 
reign, and in respect to state taxation of property within the state, 
the Commonwealth is a sovereign power. 

Our only question upon this part of the case is, therefore, 
whether the Acts of Assembly do clearly manifest the legislative 
intent to tax this species of property. The 32d section of the Act 
of 29th April 1844, Purd. 949, enumerates the objects of taxation. 
Real estate is first mentioned, and then personal estate, and among 
the specifications under this latter head are "mortgages, and 
money owing by solvent debtors, whether by promissory note, 
penal or single bill, bond or judgment," and " all public loans or 
stocks whatever, except those issued by the Commonwealth." 
The 34th section provides for an assessment for the use of the 
Commonwealth of three mills on every dollar of the value of the 
properties enumerated in the 32d section. By virtue of various 
Acts of Assembly, counties, boroughs, and school districts were 
empowered to tax the same forms of property that were taxable 
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for state purposes, and corporation loans having thus become 
subject to these local taxes, the Act of 2d May 1854, Purd. 197, 
entitled " An act to exempt certain loans and bonds from taxa- 
tion," was passed, which declared, among other things, that " all 
bonds or certificates of loans of any railroad company incorpo- 
rated by this Commonwealth, be and the same shall be liable to 
taxation for state purposes only." 

Now, whether we derive the legislative intent from the words 
"mortgages," or "moneys owing by solvent debtors," or "all 
public loans whatsoever," as found in the Act of 1844, or, reject- 
ing all these words, place ourselves on the Act of 1854 alone, we 
can be at no loss as to the legislative intent to tax such securities 
as are in question here. 

The coupons and bonds are secured by a mortgage, and consti- 
tute part of the mortgage-debt ; they represent also sums owing 
by a solvent debtor, and, in some sense, they are a public loan, 
for they are authorized by the highest authority in the state, and 
it would be no very strained construction to bring them under 
either of these titles in the 32d section of the Act of 1844, and 
if referrable to either, then clearly the loan or debt, and not 
merely the' accruing interest upon it, was taxable by that act. 
And such must have been the general understanding of the enact- 
ment, else the Exemption Act ten years later would not have been 
needed. 

But if the terms of the Act of 1844 be thought incapable of 
embracing the loan in question, it comes within the very words of 
the Act of 1854. It is evidenced by bonds or certificates of loans, 
and these were issued by a railroad company incorporated by this 
Commonwealth, and such securities, says the Act of 1854, are and 
shall be liable to taxation for state purposes only. 

There is no possibility of mistaking the legislative will in this 
regard. It may be a reasonable or an unreasonable exercise of 
will, but that it is clearly expressed is past all doubt. And it is 
final. The power of taxation, which is the corner-stone of the 
government, is lodged exclusively with the legislature, and de- 
pends wholly on the discretion of that department. A wanton 
abuse of it might be arrested by the judicial arm, but such an 
interference could proceed only on the ground that the legislature 
had transcended their legislative functions, and enacted something 
more than a tax law. So long as they confine themselves to that 
Vol. XIV— 31 
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which is in the nature of a tax law, their powers are subject to no 
judicial review, they are only responsible to the people. 

2d. As to the non-residence of the holder of the loan. It is 
undoubtedly true that the legislature of Pennsylvania cannot im- 
pose a personal tax upon a citizen of another state, but the con- 
stant practice is to tax property within our jurisdiction which 
belongs to non-residents. Our land taxes have always been im- 
posed without regard to the domicil of the owner. And so have 
the taxes of stocks in banks and other incorporated companies. 
Stocks and loans are personal property, and the domicil of the 
owner determines the rights of succession to such property, though 
its situs, at the time of his death, determines the right of adminis- 
tration, but the legislative power of taxation does not depend upon 
these distinctions. There must be jurisdiction over either the 
property or the person of the owner, else the power cannot be 
exercised, but where the property is within our jurisdiction and 
enjoys the protection of our state government, it is justly taxable, 
and it is of no moment that the owner who is required to pay the 
tax resides elsewhere. The duties of sovereign and subject are 
reciprocal, and any person who is protected by government in his 
person or property, may be compelled to pay for that protection : 
Hood's Estate, 9 Harris 114. In the case of The West Chester 
School District v. Darlington, 2 Wright 157, effect was given to 
an Act of Assembly which taxed property held here in trust for 
non-resident minors. This principle of taxation, as the correlative 
of protection, perfectly just in itself, is as applicable to a non- 
resident as to a resident owner, because civil government is essen- 
tial to give value to any form of property, without regard to the 
ownership, and taxation is indispensable to civil government. 
What would the plaintiff's loan be worth if it were not for the 
franchises conferred upon the company by the Commonwealth, 
and which are maintained and protected by the civil and military 
power of the Commonwealth ? Is it not apparent that the intrinsic 
and ultimate value of the loan, as an investment, rests on state 
authority — that it is the state which made it property, and pre- 
serves it as property ? Then it would seem that this kind of 
property, more than any other, ought to contribute to the support 
of the state government. And I suppose it is upon this ground 
that the legislature discriminates between corporation loans and 
private debts, as objects of taxation. The artificial debtor, itself 
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a creature of the legislative power, and all its functions derived 
from legislative grant, is so dependent upon the government, it 
lives and moves and has its being so entirely by the favor of the 
government, that not only what it owns, but what it owes also, ia 
thought fit to be taxed, whilst only the possessions of the natural 
person and not his debts are taxed. 

But it may be said, and indeed was urged in argument, that the 
plaintiff's loan as personal property MIqws his person, and is pro- 
perty for all purposes only in the place where he has his domicil. 
For some purposes, as already intimated, it is undoubtedly subject 
to the law of the domicil, and yet in a very high sense it is also 
property here in Pennsylvania. It was admitted in argument 
that corporation stocks are property here though owned beyond 
our jurisdiction, and this is, indeed, a necessary consequence of 
the final ruling which a long vexed question in the Supreme Court 
of the United States received in the case of The Ohio and Mis- 
sissippi Railroad Co. v. Wheeler, 1 Black 256, where it was held 
that stockholders in railroad companies became, presumptively, 
citizens of the state which creates the corporation. Property has 
been defined to be the right or interest which one has in lands or 
chattels, and so domestic is this peculiar species of property, that 
it domesticates the owner. 

But loans are not stocks, and yet the loans and stock of a rail- 
road company resemble eaoh other in many respects. Both are 
subscribed under the authority of a special law, and both are so 
far capital that they are employed for the same general purposes. 
The certificate of stock which the plaintiff, as a citizen of Rhode 
Island, may hold for shares in this company, is mere paper evi- 
dence of property existing here — it is not the thing signified, it is 
only evidence of it. Is, the bond which the plaintiff holds any- 
thing more ? He cannot enforce it where he lives, he must come 
here to gather its fruits. It is founded upon and derives its value 
from a mortgage, but that mortgage is here, and the franchises 
and properties which the mortgage binds are within our jurisdic- 
tion. The bond signifies his right to receive so much money out 
of the mortgaged estate, but that estate not only belongs to our 
jurisdiction, but was in part created by our authority, and the 
power to make the mortgage, like all the franchises of the com- 
pany, were conferred by state authority. 

Now, although loans and stocks are distinguishable for many 
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purposes, yet the legislature committed no very great solecism in 
treating loans as taxable property within our jurisdiction. The 
tax may be thought to be extravagant, especially in view of the 
taxation to which the owner is exposed in the place of his resi- 
dence, but that is a consideration for legislative attention. The 
point we rule upon this part of the case is, that corporation loans, 
though in some sense mere debts, are, like moneys at interest, 
taxable as property. And moneys at interest have long been 
taxed in Pennsylvania. 

3d. Has the company the right to deduct the tax from the cou- 
pons. The 3d section of the Act of 30th April 1864, Purd. 1378, 
provides that " every president, treasurer, cashier, or other officer 
of any company incorporated, or that may hereafter be incorpo- 
rated, which pays interest to its depositors, bondholders, or other 
creditors, upon which by the laws of this Commonwealth a state 
tax is imposed, shall, before payment of the same, retain from 
said depositors, bondholders, or other creditors the amount of 
state tax imposed by existing laws, and shall pay over the same 
to the state treasurer," &c. 

The purpose of this Act of Assembly was not to impose a tax, 
but to prescribe a mode of collecting a tax, and the tax referred 
to as the tax to be retained and paid over to the state treasurer, 
is a tax upon interest accruing to bondholders and other creditors. 
But the three-mill tax is imposed, not on the interest, but on the 
principal of the plaintiff's bond. Here is a discrepancy undoubt- 
edly, but it is more verbal than substantial. Taking the Act of 
1864 in connection with the prior acts to which I have referred, 
and reading them as parts of a legislative system for aiding the 
revenues of the Commonwealth, they amount to this and no more, 
that the three-mill tax shall be assessed upon the par value of the 
corporation loan, and shall be retained by the corporation officers 
out of the accruing interest thereon. The verbiology of Acts of 
Assembly passed at different times, though in pursuit of a common 
object, is very apt to be ambiguous and inartificial, and there is 
not more difficulty in reconciling the terms of these several acts 
than we are accustomed to encounter, but we must not allow a too 
strict adherence to the words of the enactment to defeat the intent 
of the legislature. In other words, the acts being in pari materia 
must be so construed as to give due effect to each. It is in this 
way only that we can arrive at an intelligible conclusion, and this 
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is the mode by which we arrive at the above-stated result, that 
the taxation of the bond is to be deducted from the accruing 
interest. If the Act of 1864 be not applied to this tax upon the 
principal debt, there is no tax to which it is applicable. 

But this, it is said, violates the faith of the obligation, and 
renders all such legislation void. The argument is, that the 
company have contracted to pay so much interest to the plaintiff, 
and the legislature cannot relieve them from this obligation. 

How far modem tax laws shall be permitted to impair and alter 
private contracts, is a great question which must be decided ulti- 
mately by the Supreme Court of the United States. I have my 
own private opinions, which would, possibly, be found to differ 
from a majority of this court, but I do not think it worth while to 
discuss the constitutionality of these Pennsylvania statutes whilst 
the country acquiesces in the Excise Law of the General Govern- 
ment, under the operation of which the same question might be 
frequently raised. For instance, a section of the Excise Law of 
1864 authorized manufacturers, who had existing contracts for the 
delivery of manufactured goods at the date of the law, to add the 
increased duties to the contract price and collect them of the 
vendee, and this is now done. So far as I know no question has 
been raised under that law upon the inviolability of contracts, and, 
perhaps, the sound conclusion is, that governmental taxation, a 
thing always to be anticipated when contracts are made, does not 
impair the obligation of contracts within the meaning of the con- 
stitutional inhibition. If this be conceded as a principle, then the 
mode of collecting the tax, whether by a government agent, a 
debtor corporation, or a manufacturer, is mere machinery and 
involves no principle whatever. For the present, therefore, and 
speaking for the court, I lay it down that the Acts of Assembly 
to which I have referred are constitutional and valid ; that they 
tax the loan as property found here in Pennsylvania ; and that 
they appoint the debtor corporation the collector of that tax for 
the benefit of the state government. 

It may be added, that we have not overlooked, though we have 
not cited, the opinion of Chief Justice Chase in the case of Jack- 
son v. The Northern Central Railway, lately decided in the 
Circuit Court of the TJuitcd States for the District of Maryland, 
wherein the learned Chief Justice reached a different conclusion 
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from those above expressed, but it is apparent from his opinion 
that he was unfamiliar with our tax laws, and overlooked alto- 
gether the Act of 1864. Doubtless counsel failed to bring it to 
his notice. 

The decree at Nisi Prius dismissing the plaintiff's bill 
is affirmed. 



Supreme Court of Illinois. 

NESMITH T. MANLY v. DANIEL L. PETTEE. 

Where A. and B., who were equal owners as tenants in common of four tracts 
of land, made quit-claim deeds to each other of portions of said land of about 
equal value, dated October 23d 1856, intending thereby to carry into effect a parol 
agreement to partition such lands, the deed from A. to B. being duly recorded 
March 4th 1857, but that from B. to A. not being recorded until the 28th of 
January 1862, and, in the meantime, on the 6th of May 1857, a judgment was 
entered in favor of C. against B. : Held, that, under the registry laws of Illinois, 
requiring " all deeds, mortgages, and other instruments of writing relating to or 
affecting the title to real estate" to be recorded in the county where situated, and 
declaring that " all deeds, mortgages, and other instruments of writing, which are 
required to be recorded, shall take effect and be in force from and after the time 
of filing the same for record, and not before, as to all creditors and subsequent 
purchasers, without notice," and that "all such deeds and title-papers shall be 
adjudged void as to all creditors and subsequent purchasers, Without notice, until 
the same shall be filed for record," C.'s judgment was a lien upon an individual 
half of the land allotted to A. in the parol partition, such partition having been 
made before the judgment was rendered ; whereas, had it been made after the 
rendition of the judgment, the rule might have been otherwise. 

Where A., before the parol partition, had given a mortgage upon his individual 
interest in the lands held in common, but in terms covering the whole of said lands, 
to D., and on the day the partition-deeds were executed D. had released from the 
mortgage the lands allotted to B., in consideration of one dollar " and other good 
and valuable considerations," the release containing the following clause : " Hereby 
intending to release the interest of B. in the lands embraced in said mortgage, and 
retain as security for the payment thereof that portion of said lands now owned 
by A. :" Held, that, as said clause related to a different interest from that claimed 
to be bound by the lien of the judgment, to wit, to an interest formerly held by 
A., the mortgagor, in the lands allotted to B., and not to an interest of B. in the 
lands allotted to A., it could not be construed to give notice to C. of a partition 
of the lands between A. and B. 

On the 23d of October 1856, one John M. Seward and one 
William B. Herrick, being equal owners as tenants in common of 



